Testimony of the Lawyers’ Committee for Cultural Heritage Preservation

before the National Parks Subcommittee of the 

US House of Representatives Committee on Resources 

concerning the National Historic Preservation Act Amendments of 2005
The Lawyers’ Committee for Cultural Heritage Preservation opposes Section 4 of the National Historic Preservation Act Amendments of 2005 that would amend Section 106 of the National Historic Preservation Act (NHPA), 16 U.S.C. § 470f. The Lawyers’ Committee believes that the change in the wording of this section of the NHPA would have serious and detrimental effects on the ability of the NHPA to protect those historic properties that are not yet listed on or determined to be eligible for listing on the National Register but are otherwise eligible for listing.

The Lawyers’ Committee for Cultural Heritage Preservation is a nonprofit organization of lawyers, law students and other concerned members of the public who have joined together to promote the preservation and protection of cultural heritage resources in the United States and internationally. We formed because we perceive a need for greater legal and public education in the legislative, judicial and policy arenas.

As the NHPA itself states, “historic properties significant to the Nation’s heritage are being lost or substantially altered, often inadvertently, with increasing frequency.” 16 U.S.C. § 470(b)(3). The National Historic Preservation Act addresses this problem by providing a collaborative, balancing approach to the preservation of historic properties, including structures, historic areas and archaeological sites, that are of significance to the history, architecture, archaeology and culture of the United States and that are more than 50 years old. Section 106 of the Act states that federal undertakings must be submitted to a review process for impact on the preservation of historic properties by requiring that federal agencies “take into account the effect of the undertaking on any district, site, building, structure, or object that is included in or eligible for inclusion in the National Register.”
Section 4 of the National Historic Preservation Act Amendments of 2005 would significantly alter Section 106 through what appears to be a relatively minor change in wording. Section 4 would delete the words “or eligible for inclusion in” and replace them with the words “or determined by the Secretary to be eligible for inclusion in [the National Register]”. This change would significantly alter the consideration of historic properties during the NHPA’s consultation process. It would eliminate from protection those historic properties that are (or might have been) newly discovered during the Section 106 process and other historic properties that are already known but have not yet been determined to be eligible for inclusion on the National Register. It would also eliminate from protection historic properties that may have been previously determined to be eligible for inclusion on the National Register through the less formal, consensus process, unless these properties are now determined to be eligible through the centralized and lengthier process of a formal determination of eligibility. 

While this change would affect all types of historic properties, it would have a particularly detrimental effect on the protection of previously unknown archaeological sites, which are often first discovered during the Section 106 review. As newly discovered sites would not need to be considered during Section 106 review, there would also be no requirement or incentive to attempt to discover sites that would be affected by a federal undertaking. This means that construction and other types of projects could destroy archaeological sites without any need to consider the effect that this would have on the historic and archaeological record of the United States.

Archaeological sites are repositories of the cultural material remains of human history. In the United States, the archaeological record is not only the exclusive means for learning about the Native American past before the advent of the Europeans who maintained written records, but it is also a significant means for learning about how people lived during the historic periods of the Colonial, Revolutionary, and even Civil War eras. It would be disastrous for Congress to decide that the retrieval of this past through excavation and preservation of archaeological sites is no longer worthy of consideration or protection under the NHPA, if the sites did not happen to already be known and formally determined to be eligible for inclusion on the National Register. 

A Harris Interactive survey conducted in 2000
 explored public attitudes concerning several aspects of archaeology, including the public=s awareness of archaeology, its perceived value, and the role of archaeology in education.  Of particular interest was the public=s attitudes about conservation, laws and the management of archaeological sites. The survey found that 96% of respondents felt that there should be laws to protect historic and prehistoric archaeological sites.  Of these, 85% thought that there should be laws to prevent the general public from constructing a house or business on the site of a prehistoric Indian village, while 73% thought laws should prevent such construction on the site of a former Revolutionary or Civil War battle. Elimination of the NHPA as a means to protect previously unknown archaeological sites and historic properties is clearly against the public interest and public opinion.

Furthermore, the proposal in Section 4 of the discussion draft to limit Federal agency obligations to only historic properties “included in or […] determined by the Secretary to be eligible for inclusion in the National Register” would also put at-risk untold numbers of “traditional cultural properties” of importance to Indian tribes and Native Hawaiian organizations.  Few traditional cultural properties are included in the National Register because--notwithstanding the protections afforded by Section 304 of the NHPA--Indian tribes and Native Hawaiian organizations are understandably reluctant to reveal the precise location of sacred sites and other traditional cultural properties.  Federal agencies are sensitive to these concerns and have nonetheless accepted the obligation to consult with Indian tribes and Native Hawaiian organizations to determine if proposed Federal undertakings may affect traditional cultural properties previously unknown to (or, in some cases, intentionally unacknowledged by) the agencies.  While it may be argued that even absent the NHPA Federal agencies are obliged, as an element of the Federal trust doctrine, to consult with Indian tribes to minimize the potential effects of agency undertakings on the tribes’ efforts to maintain their cultural identity, this proposed change to Section 106 would remove from the Act a well-understood and accepted affirmative obligation.  Absent this obligation, some agencies may no longer feel compelled to consult with Indian tribes and Native Hawaiian organizations unless a known property of traditional religious and cultural importance may be affected by a proposed undertaking. This would leave many culturally important sites altogether unprotected.

The Lawyers’ Committee believes that this amendment to the NHPA would discourage or eliminate protection of many historic properties that are otherwise legitimately entitled to protection under the NHPA and would only deter and undermine the fulfillment of the NHPA’s purpose to preserve historic properties that are part of the cultural heritage of the American people. The Lawyers’ Committee therefore asks that the subcommittee not approve Section 4 of the proposed amendments.

Comments submitted by Patty Gerstenblith, President, Lawyers’ Committee for Cultural Heritage Preservation and Professor, DePaul University College of Law

� AExploring Public Perceptions and Attitudes about Archaeology@ Harris Interactive (February 2000), available at: www.saa.org.  The coalition included: the Society for American Archaeology, Archaeological Institute of America, Archaeological Conservancy, National Park Service, Society for Historical Archaeology, Bureau of Land Management, Fish and Wildlife Service, and Forest Service.  There was a margin of error of +/- 3% at the 95% level of confidence.





