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September 24, 2005

Mr. Jay Kislak

Chair, Cultural Property Advisory Committee

U.S. Department of State

301 4th Street, S.W.

Washington, D.C. 20547

Dear Mr. Kislak,

I am submitting this letter on behalf of myself and the Lawyers’ Committee for Cultural Heritage Preservation
 in support of the proposed extension of the United States-Italy Memorandum of Understanding. Section 303 of the Convention on Cultural Property Implementation Act (CPIA) establishes the following as the criterion for the extension of a bilateral agreement:

(e) Extension of agreements.  The President may extend any agreement that enters into force with respect to the United States for additional periods of not more than five years each if the President determines that--

   (1) the factors referred to in subsection (a)(1) which justified the entering into of the agreement still pertain ….

19 U.S.C. § 2602(e). Therefore the only statutorily mandated factors for the Committee to consider are those that address the four determinations utilized to analyze whether the United States should enter into an initial bilateral agreement with a requesting nation. While Article II of the current Agreement between the United States and Italy sets out several actions that both countries were encouraged to take, these actions are not relevant criteria for the Committee to consider in deciding whether to recommend extension of the agreement.

I will focus my comments on the third determination, often referred to as the “concerted action” requirement, and seek to inform the Committee concerning changes in the status of the various international conventions and the nations that are party to these conventions that would affect an evaluation of the “concerted action” requirement with respect to Italy. The third criterion of the CPIA for imposing import restrictions is that:

(i) the application of the import restrictions … , if applied in concert with similar restrictions implemented, or to be implemented within a reasonable period of time, by those nations (whether or not State Parties) individually having a significant import trade in such material, would be of substantial benefit in deterring a serious situation of pillage …

19 U.S.C. § 2602(a)(1)(C)(i)

While this criterion embodies several different requirements and the statute in a later section provides an exception to the concerted action requirement, 19 U.S.C. § 2602(c)(2), recent developments indicate that the evidence for a multilateral, concerted action response to the problem of the looting of archaeological sites in Italy has increased significantly over the past five years.

The nations that are members of the European Union (including Italy) are part of the regulatory regime established by the European Directive on the return of cultural objects unlawfully removed from the territory of a Member State and the European Regulation on the export of cultural goods (93/7/EEC of 15 March 1993 and 3911/92 of 9 December 1992, respectively). The Regulation requires the presentation of an export license for cultural goods to be exported outside of the area of the European Union, while the Directive provides for the return of cultural objects that have been illegally removed from a Member State. These EU provisions cover several significant market nations, including the United Kingdom, Germany and Belgium. Membership of the European Union expanded last year by ten additional members for a total of twenty-five members. The EU Directive and Regulation thereby provide a regional treaty regime and a basis for concerted action that encompasses many of the most significant market nations.

There are now 107 States Parties to the 1970 UNESCO Convention, seventeen of whom joined the Convention since the time of Italy’s initial request for a bilateral agreement. More significant is the fact that these new parties include several of the world’s largest art market nations, particularly the United Kingdom, Switzerland, Japan, Denmark and Sweden. Several other significant market nations either are considering ratifying the Convention (such as Germany) or are on the verge of signing the Convention (such as Belgium), which signifies that the Convention’s principles are acceptable and that the nation intends to ratify it soon.

Many of the nations that are party to the UNESCO Convention, such as Australia and Canada, have enacted domestic implementing legislation that automatically prevents the import of illegally exported cultural materials from other States Parties. These nations have therefore already implemented restrictions that are similar to, albeit much broader than, any import restrictions that would be imposed by the United States pursuant to the CPIA.
 

Swiss legislation, the Federal Act on the International Transfer of Cultural Property, implements the UNESCO Convention into Swiss domestic law and came into effect in June 2005.
 The Swiss ratification of the 1970 UNESCO Convention is particularly significant because it is one of the few European nations (and perhaps the only significant market nation in Europe) that is not a member of the European Union. This legislation establishes a mechanism for imposing import controls on illegally exported archaeological and ethnological materials pursuant to Article 9 of the Convention in a manner that is very similar to that of the CPIA in the United States.
 I have been informed that the Swiss and Italian ministers agreed this past February that there will be negotiations for an agreement between Switzerland and Italy and that an agreement will be finalized within the next year. The focus of this agreement will be on archaeological material.

The United Kingdom has implemented its ratification of the UNESCO Convention through creation of a new criminal offense. This legislation criminalizes the knowing dealing in “tainted cultural objects,” which are defined as an object whose “removal or excavation constitutes an offence.”
 Since unlicensed excavation is criminalized in Italy (Article 175), it is clear that anyone who knowingly deals in or transports archaeological objects from Italy is violating the UK law. Thus, although the United Kingdom has chosen a different method of implementing the UNESCO Convention, this legislation is aimed at controlling the same problem of illegal excavation.

Since the time that Italy presented its request for a bilateral agreement in 1999, thirteen nations have joined the other significant international convention that addresses cultural property, the 1995 Unidroit Convention. In addition to Italy, the European nations of Spain, Portugal and Norway have ratified or acceded to this convention. Unlike the UNESCO Convention, the Unidroit Convention focuses on requiring nations to create private rights of action for recovery of stolen and illegally exported cultural objects. Of greatest significance in the context of Italy is Article 3(2), which recognizes all illegally excavated archaeological objects as stolen property, when this is consistent with local law where the illegal excavation took place. This offers a potentially powerful disincentive to trading in archaeological materials from Italy in the other States Parties.

The changes in international law concerning the trade in cultural objects have been remarkable during this relatively short period of time, and it is likely that still more nations will continue to ratify or otherwise accede to the UNESCO Convention and the Unidroit Convention in the next few years. All of this indicates that the evidence of a concerted action response to the problem of the looting of archaeological sites has strengthened and will continue to do so. At this point, this criterion under the CPIA for bilateral agreements seems even more easily satisfied with respect to Italy today than it was five years ago.

Several other developments with respect to Italy are worth noting. The first of these is the new Italian Code of the Cultural and Landscape Heritage.
 This new code unifies all Italian law with respect to cultural and natural heritage and incorporates Italy’s implementation of the numerous international and regional conventions of which it is a party. While this statute is far too lengthy to comment on in detail, one point relates to the provisions of Article II of the U.S.-Italy Bilateral Agreement, which called on Italy to provide archaeological objects for long-term loans to United States institutions. The new law, in Article 67(1)(d), has extended the maximum time for which temporary loans may be made to four years for “foreign museum institutions under reciprocity agreements”. This is a significant increase in the amount of time allowed for foreign loans and should facilitate long-term loans to American institutions.

A study of market data being conducted by Gordon Lobay, as part of his Ph.D. dissertation at Cambridge University, clearly indicates the impact that the U.S.-Italy agreement has had on the New York auction market for archaeological objects from Central Italy.
 Lobay notes that following the U.S.-Italy agreement in 2001, there has been a steady decrease in the number of unprovenanced Central Italian antiquities offered for sale at auction (with some increase only in 2002) to the point where, in 2005, no unprovenanced objects were offered. He also believes that there is an increase in the quality of information being offered to indicate the provenance of these objects. These statistics indicate that one of the goals of the U.S.-Italy agreement, increased transparency of the market, is being accomplished.

While not of direct relevance to the criteria for extension of a bilateral agreement under the CPIA, I would like to note the significant role that Italy is playing in world-wide cultural heritage reconstruction and preservation efforts. A special unit of the Carabinieri trained in the protection of archaeological sites has been stationed in the southern part of Iraq and they have focused much of their efforts on training and equipping the local antiquities authority to fight looting. The Italians have also been actively involved in the conservation of objects in the Iraq Museum and in training Iraqi conservators, and they have renovated and equipped the new conservation lab at the museum. Based on their experiences in Iran, Iraq, Afghanistan, Egypt and North Africa, Italy and UNESCO entered into an agreement in the fall of 2004 to establish a team of cultural heritage professionals who will be available to confront cultural heritage crises (whether caused by war or natural disasters).
 This past April, Italy returned the Axum obelisk to Ethiopia, completing one of its outstanding obligations of restitution of cultural objects.

I hope that the Committee will find these comments useful and I thank you for the opportunity to offer them.

Sincerely,

Patty Gerstenblith

Professor of Law and Director,

 Program on Cultural Heritage Law

President, Lawyers’ Committee for

 Cultural Heritage Preservation

� The Lawyers’ Committee for Cultural Heritage Preservation is an association of lawyers who have joined together to promote the preservation and protection of cultural heritage resources in the United States and internationally through education and advocacy. I am Professor of Law at DePaul University College of Law and Director of its Cultural Heritage Program. I served as a public representative on the Cultural Property Advisory Committee from 2000-2003. This time period did not include the Committee’s consideration of Italy’s initial request.


� These restrictions are much broader because they apply to all illegally exported cultural materials and are not restricted to archaeological materials that are older than 250 years or to specifically designated categories of archaeological and ethnological materials. See, e.g., Canada Cultural Property Export and Import Act, R.S.C. 1985, c. C-51, § 37; Australia Protection of Movable Cultural Heritage Act 1986.


� See � HYPERLINK "http://www.kultur-schweiz.admin.ch/arkgt/kgt/e/e_kgt.htm" ��http://www.kultur-schweiz.admin.ch/arkgt/kgt/e/e_kgt.htm�. 


� The most significant difference is that the Swiss bilateral agreements do not have an automatic termination date. Federal Act on the International Transfer of Cultural Property, Article 7. The Swiss statute, unlike the CPIA, provides criminal penalties for illicitly importing cultural property. Article 24(c).


� Dealing in Cultural Objects (Offences) Act 2003, 2003 Ch. 27, Sections 1 and 2(2), available at http://www.uk�legislation.hmso.gov.uk/acts/acts2003/20030027.htm. The statute refers to objects removed from “a building or structure of historical, architectural or archaeological interest” or from an excavation. Section 2(4). This provision applies regardless of whether the illegal excavation occurs in the United Kingdom or in a foreign country but only if the artifact was illegally excavated after the effective date of the UK statute (December 2003). Unlike the UK statute, which is criminal in nature, the CPIA is purely civil and results only in forfeiture of the illegally exported artifact. Nonetheless, the UK statute is similar in its effect and function in situations where excavation of an artifact is contrary to the law of the other nation (in this case, Italy).


� Legislative Decree no. 42 of 22 January 2004.


� Gordon B. Lobay, “The USA-Italy Bilateral Agreement 2001: An evaluation of its impact on the auction market and on reducing the incentive to loot the Pre-Roman archaeological sites of Central Italy” (manuscript on file and cited with author’s permission).  This is original research conducted by Gordon Lobay towards the degree of PhD at the Department of Archaeology, University of Cambridge. It may not be cited without the author's permission. 


� Press Release, UNESCO-Italy agreement on emergency actions to protect heritage (Oct. 28, 2004), available at: http://portal.unesco.org/en/ev.php-URL_ID=23339&URL_DO=DO_TOPIC&URL_SECTION=201.html





